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STATEMENT OP QUESTIONS PRESENTED 

1. Whether the appellant, having waived his motion for 
judgment of acquittal made at the close of the Government’s 
case by introducing evidence in his own behalf, has standing 
to question the sufficiency of the evidence as to Count One 
of the indictment, in view of his failure to renew said motion 
as to this Count at the close of the entire case. 

2. Assuming, arguendo, that question (1) is properly 
before the Court, whether there was sufficient evidence of 
appellant’s guilt relative to the operation of a lottery, as 
charged in Count One of the indictment, to warrant submis¬ 
sion of the case to the jury. 

3. Whether there was sufficient evidence of appellant’s 
guilt with respect to illegal possession of numbers slips, as 
charged in Count Two of the indictment, to warrant sub¬ 
mission of the case to the jury. 
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Failed to Renew said Motion as to Count One of the In¬ 
dictment at the Close of the Entire Case, Appellant is 
Without Standing on Appeal to Challenge the Suffi¬ 


ciency of the Evidence As to That Count. 6 

II. In any event, the Evidence Adduced at the Trial Was 
Amply Sufficient to Warrant Submission of the Case to 

the Jury As to Count One of the Indictment. 6 
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No. 11,584 
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v . 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On March 26, 1951, a two-count indictment was filed 
against the appellant, Edward Wanzer, in the United States 
District Court for the District of Columbia. The first count 
charged him with managing, carrying on and promoting a 
numbers game from January 29 to February 2, 1951, in 
violation of D. C. Code (1951) § 22-1501. In the second 
count he was charged with the possession of certain slips 
used in carrying on the numbers game, in violation of D. C. 
Code (1951) § 22-1502 (R. 132). 

On March 29,1951, Wanzer entered a plea of “not guilty’* 
to the offenses for which he was charged (R. 134). On Octo¬ 
ber 4, 1951, however, he withdrew his plea of “not guilty” 
and entered a plea of “guilty” to count one of the indictment 
only (R. 135). On November 9,1951, he was sentenced to a 
term of imprisonment of four months to one year and one 
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day (R. 136). On January 8,1952, Wanzer was permitted to 
withdraw his plea of “guilty” (R. 139), and the judgment 
of November 9, 1951 was vacated by the court (R. 140). 

The trial of the case was commenced on February 11, 
1952. At the close of the Government’s case, Wanzer moved 
for a judgment of acquittal, but only as to count two of the 
indictment (R. 103). The motion was denied. The jury 
returned a verdict of guilty as charged in the indictment, 
and Wanzer was sentenced to concurrent terms of imprison¬ 
ment of one to three years on the first count and six months 
on the second count (R. 142). 

At trial, the following evidence was introduced by the 
Government: Police Officer William E. Hudson testified that 
at approximately 1:00 p. m. on January 29,1951, he entered 
Wanzer’s place of business, a delicatessen (R. 7), at 1243 
Fourth Street, S.W. (R. 6), and sat at the lunch-counter. 
Mrs. Wanzer (R. 70), and an individual identified only as 
“Reds” were situated behind the counter (R. 18). Wanzer 
was in a public phone booth located in the delicatessen and 
approximately four feet distance from, and within the sight 
and hearing of, the police officer. Officer Hudson observed 
Wanzer through the open door of the phone booth in the act 
of writing and at the same time audibly repeating numbers 
over the phone in this fashion: “123 for five” (R. 8), “489 
for twenty-five cents” (R. 19), etc. The officer noted the 
numbers on a match cover as they were uttered by Wanzer 
(R. 8). Thereafter, Mrs. Wanzer was seen to transfer cer¬ 
tain numbers slips to Wanzer, informing him that said slips 
had been received by her from a woman, otherwise uniden¬ 
tified. The man 1 ‘ Reds ’ ’ likewise transferred numbers slips 
and money to Wanzer in the officer’s presence (R. 8-9). An 
unidentified man seated beside the officer at the lunch- 
counter also passed a slip of paper on which certain num¬ 
bers had been written to Wanzer (R. 9). Subsequently, 
Wanzer was seen to obtain a book of numbers slips from 
behind a refrigerator and leave the premises (R. 10). 

Officer Hudson returned to the establishment of Wanzer 
on the following day, January 30, 1951, at approximately 
1:00 p.m. (R. 11). Upon entering the premises, the officer 
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once again observed Wanzer engaged in conversation in 
the phone booth. He was heard to say, “124 for twenty-five 
cents, 808 for fifty cents”, etc. (R. 11). On this day, the 
officer made a numbers play with Wanzer. The play was 
described in this manner: 

Q. What did you play? 

A. I played 624 for fifty cents. I told [Wanzer] I 
wanted 624 and he wrote it on the same piece of paper. 

Q. Showing you Government Exhibit No. 1, is that it? 

A. It was. 

Q. At the time he wrote your number, did you observe 
the slip of paper? 

A. I did. There were other numbers there. I could 
not say exactly, but there was quite a few I could not 
hear. I could not hear every number. 

Q. But as you observed them on the slip? 

A. I did. 

Q. As a result of the money you gave him, did you 
receive anything? 

A. I did. (R. 12) 

On February 1,1951, Officer Hudson again returned to the 
delicatessen, seated himself at the lunch-counter, and sought 
to make a numbers play with Wanzer. Wanzer declined to 
accept the officer’s proposed wager on this occasion, how¬ 
ever, explaining that “my work has gone in.” (R. 14). 

On February 2,1951, Police Officers Hudson, Sullivan and 
Taylor, and a Deputy United States Marshal proceeded to 
the Wanzer delicatessen (R. 23-39) armed with a warrant 
for his arrest and a search warrant for the premises. Offi¬ 
cer Sullivan testified that Wanzer and eight or nine other 
persons (R. 45), were placed under arrest, following which 
the premises were searched (R. 34). As the result of the 
search, the officers seized a substantial quantity of numbers 
paraphernalia (Government Exhibits 1, 2 and 3), including 
a number of small yellow envelopes (R. 34), commonly used, 
to the officer’s knowledge, by numbers operators (R. 36), 
numbers books (R. 36), and numbers slips (R. 38). The 
items seized were admitted in evidence without objection 
(R. 55). 

Both Officer Hudson and Officer Sullivan testified as to 
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their familiarity with the methods of operation employed 
and the materials customarily used in the numbers racket. 
(R. 10,12, 13, 34, 36). 

The appellant Wanzer took the witness stand and testified 
in his own behalf. While denying that he had engaged in 
the numbers racket at any time charged in the indictment 
(R. 63), or that his business establishment was used for such 
purpose (R. 75), Wanzer corroborated in substantial de¬ 
gree the testimony of Police Officer Hudson. Thus, he ad¬ 
mitted that Hudson had frequented the delicatessen in the 
vicinity of 1:00 p.m. on the days immediately preceding the 
arrest (R. 58); he admitted that he was engaged in a phone 
conversation during the officer’s presence on one such day 1 
(R. 60); and he admitted that the officer had attempted to 
make a numbers wager in the sum of fifty cents 2 (R. 61, 74). 
Wanzer stated that Hudson’s status as a police officer was 
known to him from the outset (R. 59), having been so in¬ 
formed by one “Gitchie Charlie.” (R. 69). This informa¬ 
tion was conveyed to Wanzer by Gitchie Charlie on the bare 
possibility, it was asserted, that he might be conducting 
illegal transactions in the delicatessen (R. 78). Gitchie 
Charlie was, to Wanzer’s knowledge, a numbers operator 
(R. 69). 

Wanzer explained that the numerous yellow envelopes 
seized by the police officers on February 2, 1951, and intro¬ 
duced in evidence, were used as pay envelopes for his em- 
employees (R. 60), two in number (R. 78). He had no ex¬ 
planation for the presence of the receipt books normally 
associated with the numbers game. (R. 74) 

Following his arrest, Wanzer’s telephone was discon- 

1 Wanzer denied that his phone conversation was in any way 
involved with the numbers business. He stated that in all probability 
he was placing an order for fish (R. 60) or meat (R. 73). He further 
stated, contrary to the testimony of Officer Hudson, that the phone 
booth door was closed at this time (R. 60). 

2 According to Wanzer’s version of the transaction, Hudson un¬ 
successfully attempted to place a bet with Mrs. Wanzer. Although 
Wanzer overheard the proposition made by the officer, he acknowl¬ 
edged that he neither said nor did anything to interfere with this 
proposed illegal activity (R. 75). 
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nected by the telephone company. Gitchie Charlie assured 
Wanzer, however, that he would make an effort to effect a 
resumption of service (R. 86). Roger Simpkins, a known 
numbers operator, employed an attorney to represent Wan¬ 
zer. (R. 82). Simpkins advised Wanzer to plead guilty to 
the offenses charged, stating that by so doing “he would 
guarantee that I would get a fine,” which fine Simpkins 
agreed to pay (R. 94). Wanzer stated that he had no ob¬ 
jection to pleading guilty (R. 94), in view of the fact that 
he expected “Simpkins to fix this case.” (R. 92). After 
his conviction and unexpected sentence to a term of im¬ 
prisonment following a plea of guilty, Wanzer was again 
contacted by Gitchie Charlie, an associate of Simpkins 
(R. 88), who stated apologetically that “there is something 
going wrong between the police and Simpkins.” (R. 86). 

During cross-examination, Wanzer was shown a run¬ 
down tape, admittedly taken from his adding machine at 
the time of arrest, on which were recorded more than one- 
hundred consecutive 2^ entries (R. 84). Although given 
ample opportunity, Wanzer was unable to provide a satis¬ 
factory explanation for this peculiar circumstance (R. 85). 

SUMMARY OF ARGUMENT 

I 

The appellant waived his motion for judgment of acquit¬ 
tal made at the close of the Government’s case by introduc¬ 
ing evidence in his own behalf. Having failed to renew said 
motion as to count one of the indictment at the close of the 
entire case, he is without standing on appeal to challenge 
the sufficiency of the evidence as to that count. 

n 

In any event, the evidence adduced at trial was more than 
sufficient to warrant submission of the case to the jury as 
to count one of the indictment. 

nr 

The evidence adduced at trial was amply sufficient to sup¬ 
port the judgment of conviction with respect to illegal pos- 
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session of numbers slips as charged in count two of the 
indictment. 

ARGUMENT 

I 

The Appellant Waived His Motion for Judgment of Acquittal 
Made at the Close of the Government’s Case by Introducing 
Evidence in His Own Behalf. Having Failed to Renew Said 
Motion as to Count One of the Indictment at the Close 
of the Entire Case, Appellant Is Without Standing On 
Appeal to Challenge the Sufficiency of the Evidence as to 
That Count. 

At the close of the Government’s case the appellant moved 
for a judgment of acquittal. The motion was couched in 
general terms and presumably was directed to both counts 
of the indictment. (R. 56). Following the court’s denial 
of the motion, Wanzer, by his testimony and that of his wife, 
introduced evidence in his own behalf, thereby waiving the 
benefit of said motion. Hall v. United States, 83 U.S. App. 
D. C. 106, 168 F2d 161 (1948), cert, denied 334 U.S. 853; 
United States v. Goldstein, 168 F2d. 666 (2d Cir. 1948); 
Ladrey v. United States, 81 U.S. App. D.C. 127,155 F2d 417 
(1946). At the conclusion of the Government’s final argu¬ 
ment to the jury, Wanzer again moved for a judgment of 
acquittal, but specifically confined the scope of the motion 
to count two of the indictment (R. 103). Having thus failed 
to move for a judgment of acquittal with respect to count 
one of the indictment, we submit that he is without standing 
to challenge in this Court the sufficiency of the evidence as 
to that count. Ansley v. United States, 135 F2d. 207 (5th 
Cir. 1943). Cf., Thacker v. United States, 155 F2d. 901 
(5th Cir. 1946); Crabb v. United States, 99 F2d. 325 (10th 
Cir. 1938). 

n 

In Any Event, the Evidence Adduced at the Trial Was Amply 
Sufficient to Warrant Submission of the Case to the Jury as to 
Count One of the Indictment. 

The requirements as to quantity and character of proof, 
such as warrant submission of a case to the jury, have been 
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comprehensively set forth by this Court in Curley v. United 
States, 81 U.S. App. D. C. 389,160 F2d. 229, cert, denied 331 
U.S. 824 (1947). It was there said, at p. 392, 160 F2d. at 
232: 

• • • [U]pon a motion for a directed verdict [judgment 
of acquittal], the judge must assume the truth of the 
Government’s evidence and give the Government the 
benefit of all legitimate inferences to be drawn there¬ 
from .... 


* • • • • 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilty 
beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such doubt in a reasonable 
mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or 
no reasonable doubt, is fairly possible, he must let the 
jury decide the matter. 

Thus, the question presented to the trial court by the 
appellant’s motion for judgment of acquittal was whether, 
on the basis of the evidence offered by the Government, 
“giving full play to the right of the jury to determine credi¬ 
bility, weigh the evidence, and draw justifiable inferences 
of fact, a reasonable man might fairly conclude” beyond a 
reasonable doubt that the appellant was engaged in the 
operation of a lottery as charged in Count one of the in¬ 
dictment. We submit that an examination of the evidence 
before the trial court, viewed in the light of the principles 
enunciated in the Curley case, clearly demonstrates that the 
trial judge had no alternative but to submit the case to the 
jury for its consideration. Such evidence conclusively estab¬ 
lishes the appellant’s guilt of the crime for which he was 
charged. The following factual circumstances, and the 
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conclusions reasonably to be drawn therefrom, are particu¬ 
larly worthy of note: 

(1) It was, of course, undisputed that Wanzer was the 
owner and in immediate control of the premises 1243 Fourth 
Street, S. W., during the period of time covered by the in¬ 
dictment. 

(2) On January 29, 1951, Officer Hudson, while on the 
premises in question, witnessed: (a) Wanzer conducting a 
conversation via telephone, the nature of which plainly 
revealed to the officer, who was familiar with procedures 
employed by numbers operators, that numbers bets were 
then being accepted: (b) the transfer of numbers slips from 
Mrs. Wanzer and “Reds’’ to Wanzer; (c) the transfer of 
a slip of paper upon which certain numbers had been written 
from an unidentified customer to Wanzer; (d) a numbers 
book in the possession of Wanzer. 

(3) On January 30, 1951, Officer Hudson: (a) witnessed 
Wanzer engaged in a telephone conversation of the same 
general nature as that observed and overheard on the day 
before; and (b) made a numbers wager with Wanzer. 

(4) On February 1, 1951, Hudson once again offered to 
make a numbers play with Wanzer. The offer was declined 
on the ground that “my work has gone in.” The term 
“work”, in the parlance of the numbers operator, conveys 
a specific meaning, namely, that the bets for the day have 
been transmitted to the backer of the game. 3 

(5) On February 2, 1951, in the course of a search of 
Wanzer’s premises, pursuant to a properly issued search 
warrant, police officers found quantities of numbers books 
and slips as well as other paraphernalia commonly used in 
the numbers operation {Supra, pp. 2-4). 

We submit that the above recited evidence adduced at 
trial was not merely consistent with the appellant’s guilt 
of operating a lottery, as charged by the Government—it 

3 This Court can take judicial notice of the general features of the 
operation of the numbers game in view of the numerous cases which 
have come before it, in which the records contain expert testimony 
on the subject. See, for instance, the Joint Appendix in McKrdght 
v. United States, No. 10,163; Simmons v. United States, No. 11,372. 


foreclosed the hypothesis of innocence. Harvey v. United 
States, 91 U.S. App. D.C. 36, 197 F2d. 594 (1952); See 
Sesso v. United States, 77 U.S. App. D.C. 35, 133 F2d. 381 
(1942); Beard v. United States, 65 App. D.C. 231, 82 F2d. 
837 (1936), cert, denied 298 U.S. 655. 


The Evidence Adduced at Trial Was Amply Sufficient To Sup¬ 
port the Judgment of Conviction of Illegal Possession of 
Numbers Slips as Charged in Count Two of the Indictment. 

Wanzer contends that the Government failed to establish 
the existence of “live” numbers slips in his possession at 
any time charged in the indictment, as it was required to 
do under the holding of this Court in Smith v. United States, 
70 App. D.C. 255,105 F.2d 778 (1939), and thus, it is argued, 
the trial court erred in refusing to deny a motion for judg¬ 
ment of acquittal as to this count. 

At the outset, it is to be noted that the Smith case is not 
authority for the proposition that a violation of D. C. Code 
(1951) §1502 may only be proved by showing possession of 
“live” numbers slips. On the contrary, it was this question 
that the Court specifically reserved for future consideration 
in an appropriate case. Such a case has not as yet been 
presented to the Court, and the question remains reserved. 
Nor does the instant case render necessary a consideration 
of the question thus reserved, for the appellant’s posses¬ 
sion of “live” or unexpired numbers slips was thoroughly 
established, inter alia, by the testimony of Officer Hudson 
and the introduction in evidence of Government Exhibit 2. 
Hudson testified that on January 31, 1951, he made a num¬ 
bers bet with Wanzer, that the numbers selected were 
written on a slip of paper by Wanzer in the officer’s pres¬ 
ence. This slip was admitted in evidence without objection 
as Government Exhibit 2 (R. 12). It is difficult, we submit, 
to imagine more tangible or concrete evidence of possession 
of ‘ 1 live ’ ’ numbers slips. See Smith v. United States, supra . 
The evidence above described utterly destroys the appel¬ 
lant’s contention to the contrary. 

In any event, we point out that the sentence under Count 



two of the indictment runs concurrently with the sentence 
imposed under Count one thereof. If, as we maintain, the 
evidence adduced was sufficient to sustain the judgment 
under the first count, the question as to whether the num¬ 
bers slips were “live” or “dead” becomes academic, for the 
conviction under the latter count is sufficient to support the 
sentence. 

CONCLUSION 

Wherefore, we respectfully submit that the judgment of 
conviction should be affirmed. 

Leo A. Rover, 

United States Attorney. 

William J. Peck, 
Assistant United States Attorney. 
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